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CHAPTER 2

GOVERNMENT RECORDS ACCESS AND
MANAGEMENT

Part 2 Section
63-2-302.  Private records.
Access to Records 63-2-304.  Protected records.
Section
63-2-203.  Fees. Part 4
63-2-206.  Sharing records.
63-2-207.  Subpoenas — Court ordered dis- Appeals
SRS Ty ooy 63-2-403.  Appeals to the records committee.
Part 3
Classification
63-2-301.  Records that must be disclosed.
PART 2
ACCESS TO RECORDS

63-2-203. Fees.

(1) A governmental entity may charge a reasonable fee to cover the
governmental entity’s actual cost of duplicating a record. This fee shall be
approved by the governmental entity’s executive officer.

(2) When a governmental entity compiles a record in a form other than that
normally maintained by the governmental entity, the actual costs under this
section may include the following:

(a) the cost of staff time for summarizing, compiling, or tailoring the
record either into an organization or media to meet the person’s request;

(b) the cost of staff time for search, retrieval, and other direct admin-
istrative costs for complying with a request. The hourly charge may not
exceed the salary of the lowest paid employee who, in the discretion of the
custodian of records, has the necessary skill and training to perform the
request; provided, however, that no charge may be made for the first
quarter hour of staff time; and

(c) in the case of fees for a record that is the result of computer output
other than word processing, the actual incremental cost of providing the
electronic services and products together with a reasonable portion of the
costs associated with formatting or interfacing the information for par-
ticular users, and the administrative costs as set forth in Subsections
(2)(a) and (b).

(3) Fees shall be established as follows:

(a) Governmental entities with fees established by the Legislature shall
establish the fees defined in Subsection (2), or other actual costs associated
with this section through the budget process. Governmental entities with
fees established by the Legislature may use the procedures of Section
63-38-3.2 to set fees until the Legislature establishes fees through the
budget process. A fee set by a governmental entity in accordance with
Section 63-38-3.2 expires on May 1, 1995.

(b) Political subdivisions shall establish fees by ordinance or written
formal policy adopted by the governing body.
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(¢) The judiciary shall establish fees by rules of the judicial council.

(4) A governmental entity may fulfill a record request without charge and is
encouraged to do so when it determines that:

(a) releasing the record primarily benefits the public rather than a
person;

(b) the individual requesting the record is the subject of the record, or
an individual specified in Subsection 63-2-202(1) or (2); or

(c) the requester’s legal rights are directly implicated by the informa-
tion in the record, and the requester is impecunious.

(5) A governmental entity may not charge a fee for:

(a) reviewing a record to determine whether it is subject to disclosure,
except as permitted by Subsection (2)(b); or

(b) inspecting a record.

(6) (a) A person who believes that there has been an unreasonable denial of
a fee waiver under Subsection (4) may appeal the denial in the same
manner as a person appeals when inspection of a public record is denied
under Section 63-2-205.

(b) The adjudicative body hearing the appeal has the same authority
when a fee waiver or reduction is denied as it has when the inspection of
a public record is denied.

(7) (a) All fees received under this section by a governmental entity subject
to Subsection (3)(a) shall be retained by the governmental entity as a
dedicated credit.

(b) Those funds shall be used to recover the actual cost and expenses
incurred by the governmental entity in providing the requested record or
record series.

(8) A governmental entity may require payment of past fees and future
estimated fees before beginning to process a request if fees are expected to
exceed $50, or if the requester has not paid fees from previous requests. Any
prepaid amount in excess of fees due shall be returned to the requester.

(9) This section does not alter, repeal, or reduce fees established by other
statutes or legislative acts.

(10) (a) Notwithstanding Subsection (3)(b), fees for voter registration

records shall be set as provided in this Subsection (10).

(b) The lieutenant governor shall:

(i) after consultation with county clerks, establish uniform fees for
voter registration and voter history records that meet the require-
ments of this section; and

(ii) obtain legislative approval of those fees by following the proce-
dures and requirements of Section 63-38-3.2.

History: C. 1953, 63-2-203, enacted by L. Amendment Notes. — The 1929 amend-
1991, ch. 259, § 14; 1992, ch. 280, § 20; 1994, ment, effective May 3, 1999, added Subsection
ch. 194, § 2; 1995, ch. 20, § 114; 1999, ch. 48, (10).

§ 2.
NOTES TO DECISIONS
ANALYSIS Compilation.
Compilation. —Burden of proof.
—Burden of proof. When a request for public records does not

—Fees. specify that the records be compiled in a form
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other than that used by the agency, the burden
is on the agency to show that it is impossible to
allow the requestor to obtain the records on his
own and that compliance with the request
requires the compilation of the records in a
form other than that maintained by the agency.
Graham v. Davis County Solid Waste Mgt. &
Energy Recovery Special Serv. Dist., 1999 UT
App 136, 979 P.2d 363, cert. denied, 994 P.2d
1271 (Utah 1999).

—Fees.
A governmental agency may assess compila-
tion fees in conjunction with a request for

63-2-206. Sharing records.
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records only if: (1) a request specifies that the
documents be compiled in a form other than
that used by the agency and the requestor
consents to the imposition of compilation fees;
or (2) the request, without specifying that the
records be compiled in a form other than that
maintained by the agency, nonetheless requires
the agency to extract materials from a larger
document or source and it is not feasible or
reasonable to allow the requestor to compile the
records. Graham v. Davis County Solid Waste
Mgt. & Energy Recovery Special Serv. Dist.,
1999 UT App 136, 979 P.2d 363, cert. denied,
994 P.2d 1271 (Utah 1999).

(1) A governmental entity may provide a record that is private, controlled,
or protected to another governmental entity, a government-managed corpora-
tion, a political subdivision, the federal government, or another state if the

requesting entity:

(a) serves as a repository or archives for purposes of historical preser-
vation, administrative maintenance, or destruction;

(b) enforces, litigates, or investigates civil, criminal, or administrative
law, and the record is necessary to a proceeding or investigation;

(c) is authorized by state statute to conduct an audit and the record is

needed for that purpose; or

(d) is one that collects information for presentence, probationary, or

parole purposes.

(2) A governmental entity may provide a private or controlled record or
record series to another governmental entity, a political subdivision, a govern-
ment-managed corporation, the federal government, or another state if the
requesting entity provides written assurance:

(a) that the record or record series is necessary to the performance of
the governmental entity’s duties and functions;

(b) that the record or record series will be used for a purpose similar to
the purpose for which the information in the record or record series was

collected or obtained; and

(c) that the use of the record or record series produces a public benefit
that outweighs the individual privacy right that protects the record or

record series.

(3) A governmental entity may provide a record or record series that is
protected under Subsection 63-2-304(1) or (2) to another governmental entity,
a political subdivision, a government-managed corporation, the federal gov-

ernment, or another state if:

(a) the record is necessary to the performance of the requesting entity’s

duties and functions; or

(b) the record will be used for a purpose similar to the purpose for which
the information in the record or record series was collected or obtained.
(4) (a) A governmental entity shall provide a private, controlled, or pro-
tected record to another governmental entity, a political subdivision, a
government-managed corporation, the federal government, or another

state if the requesting entity:

(i) is entitled by law to inspect the record;
(ii) is required to inspect the record as a condition of participating
in a state or federal program or for receiving state or federal funds; or
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(iii) is an entity described in Subsection 63-2-206(1)(a), (b), (c), or
(d).
(b) Subsection (4)(a)(iii) applies only if the record is a record described
in Subsection 63-2-304(4).

(5) Before disclosing a record or record series under this section to another
governmental entity, another state, the United States, or a foreign govern-
ment, the originating governmental entity shall:

(a) inform the recipient of the record’s classification and the accompa-
nying restrictions on access; and

(b) if the recipient is not a governmental entity to which this chapter
applies, obtain the recipient’s written agreement which may be by me-
chanical or electronic transmission that it will abide by those restrictions
on access unless a statute, federal regulation, or interstate agreement
otherwise governs the sharing of the record or record series.

(6) Agovernmental entity may disclose a record to another state, the United
States, or a foreign government for the reasons listed in Subsections (1), (2),
and (3) without complying with the procedures of Subsection (2) or (5) if
disclosure is authorized by executive agreement, treaty, federal statute,
compact, federal regulation, or state statute.

(7) A governmental entity receiving a record under this section is subject to
the same restrictions on disclosure of the material as the originating entity.

(8) Notwithstanding any other provision of this section, if a more specific
court rule or order, state statute, federal statute, or federal regulation
prohibits or requires sharing information, that rule, order, statute, or federal
regulation controls.

(9) The following records may not be shared under this section:

(a) records held by the Division of Oil, Gas and Mining that pertain to
any person and that are gathered under authority of Title 40, Chapter 6,
Board and Division of Oil, Gas and Mining; and

(b) records of publicly funded libraries as described in Subsection
63-2-302(1)(c).

(10) Records that may evidence or relate to a violation of law may be
disclosed to a government prosecutor, peace officer, or auditor.

History: C. 1953, 63-2-206, enacted by L.
1991, ch. 259, § 17; 1992, ch. 228, § 2; 1992,
ch. 280, § 23; 1997, ch. 234, § 3; 1999, ch.
364, § 13; 2000, ch. 229, § 18.

Amendment Notes. — The 1999 amend-
ment, effective July 1, 1999. added “except as
provided under Section 59-1-403” in Subsection
(9)(a).

The 2000 amendment, effective May 1, 2000,
deleted former Subsection (9)a), which read
“except as provided under Section 59-1-403,
records held by the State Tax Commission that
pertain to any person and that are gathered
under authority of Title 59, Revenue and Taxa-
tion,” redesignating former Subsections (9)(b)
and (9)(c) as (9)(a) and (9)(b).

63-2-207. Subpoenas — Court ordered disclosure for dis-

covery.

(1) Subpoenas and other methods of discovery under the state or federal
statutes or rules of civil, criminal, administrative, or legislative procedure are
not written requests under Section 63-2-204.

(2) (a) (i) Except as otherwise provided in Subsection (2)(c), in judicial or
administrative proceedings in which an individual is requesting
discovery of records classified private, controlled, or protected under
this chapter, or otherwise restricted from access by other statutes, the
court, or an administrative law judge shall follow the procedure in
Subsection 63-2-202(7) before ordering disclosure.
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(ii) Until the court or an administrative law judge orders disclo-
sure, these records are privileged from discovery.

(b) If, the court or administrative order requires disclosure, the terms of
the order may limit the requester’s further use and disclosure of the record
in accordance with Subsection 63-2-202(7), in order to protect the privacy
interests recognized in this chapter.

(c) Unless a court or administrative law judge imposes limitations in a
restrictive order, this section does not limit the right to obtain:

(i) records through the procedures set forth in this chapter; or
(ii) medical records discoverable under state or federal court rules
as authorized by Subsection 63-2-302(3).

History: C. 1958, 63-2-207, enacted by L.
1992, ch. 280, § 24; 1994, ch. 99, § 1; 1998,
ch. 303, § 1.

Amendment Notes. — The 1998 amend-
ment, effective May 4, 1998, divided Subsection
(2)a), redesignating existing Subsection (2)(a)
as (2)(a)i) and adding the (2)(a)(ii) designation;

in Subsection (2)(a)(i) added “except as other-
wise provided in Subsection (2)(c)” at the begin-
ning and substituted “chapter” for “act” in the
middle; divided Subsection (2)(c), adding the (i)
designation; added Subsection (2)a)(ii); and
made stylistic changes throughout the section.

PART 3
CLASSIFICATION

63-2-301. Records that must be disclosed.

(1) The following records are public except to the extent they contain
information expressly permitted to be treated confidentially under the provi-
sions of Subsections 63-2-201(3)(b) and (6)(a):

(a) laws;

(b) names, gender, gross compensation, job titles, job descriptions,
business addresses, business telephone numbers, number of hours worked
per pay period, dates of employment, and relevant education, previous
employment, and similar job qualifications of the governmental entity’s
former and present employees and officers excluding:

(i) undercover law enforcement personnel; and
(ii) investigative personnel if disclosure could reasonably be ex-
pected to impair the effectiveness of investigations or endanger any

individual’s safety;

(¢) final opinions, including concurring and dissenting cpiaions, and
orders that are made by a governmental entity in an administrative,
adjudicative, or judicial proceeding except that if the proceedings were
properly closed to the public, the opinion and order may be withheld to the
extent that they contain information that is private, controlled, or pro-

tected;

(d) final interpretations of statutes or rules by a governmental entity
unless classified as protected as provided in Subsections 63-2-304(15),

(16), and (17);

(e) information contained in or compiled from a transcript, minutes, or
report of the open portions of a meeting of a governmental entity as
provided by Title 52, Chapter 4, Open and Public Meetings, including the
records of all votes of each member of the governmental entity;

(f) judicial records unless a court orders the records to be restricted
under the rules of civil or criminal procedure or unless the records are

private under this chapter;
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(g) records filed with or maintained by county recorders, clerks, trea-
surers, surveyors, zoning commissions, the Division of Forestry, Fire and
State Lands, the School and Institutional Trust Lands Administration, the
Division of Oil, Gas and Mining, the Division of Water Rights, or other
governmental entities that give public notice of:

(i) titles or encumbrances to real property;

(ii) restrictions on the use of real property;

(iii) the capacity of persons to take or convey title to real property;
or

(iv) tax status for real and personal property;

(h) records of the Department of Commerce that evidence incorpora-
tions, mergers, name changes, and uniform commercial code filings;

(i) data on individuals that would otherwise be private under this
chapter if the individual who is the subject of the record has given the
governmental entity written permission to make the records available to
the public;

(j) documentation of the compensation that a governmental entity pays
to a contractor or private provider;

(k) summary data; and

(1) voter registration records, including an individual’s voting history,
except for those parts of the record that are classified as private in
Subsection 63-2-302(1)(h).

(2) The following records are normally public, but to the extent that a record
is expressly exempt from disclosure, access may be restricted under Subsection
63-2-201(3)(b), Section 63-2-302, 63-2-303, or 63-2-304:

{a) administrative staff manuals, instructions to staff, and statements
of policy;

(b) records documenting a contractor’s or private provider’s compliance
with the terms of a contract with a governmental entity;

(¢) records documenting the services provided by a contractor or a
private provider to the extent the records would be public if prepared by
the governmental entity;

(d) contracts entered into by a governmental entity;

(e) any account, voucher, or contract that deals with the receipt or
expenditure of funds by a governmental entity;

(f) records relating to government assistance or incentives publicly
disclosed, contracted for, or given by a governmental entity, encouraging a
person to expand or relocate a business in Utah, except as provided in
Subseciion 63-2-304(34);

(g) chronological logs and initial contact reports;

(h) correspondence by and with a governmental entity in which the
governmental entity determines or states an opinion upon the rights of the
state, a political subdivision, the public, or any person;

(i) empirical data contained in drafts if:

(i) the empirical data is not reasonably available to the requester
elsewhere in similar form; and

(ii) the governmental entity is given a reasonable opportunity to
correct any errors or make nonsubstantive changes before release;

(j) drafts that are circulated to anyone other than:

(i) a governmental entity;

(i1) a political subdivision;

(iii) a federal agency if the governmental entity and the federal
agency are jointly responsible for implementation of a program or
project that has been legislatively approved;



63-2-302 STATE AFFAIRS IN GENERAL 8

(iv) a government-managed corporation; or
(v) a contractor or private provider;

(k) drafts that have never been finalized but were relied upon by the
governmental entity in carrying out action or policy;

(1) original data in a computer program if the governmental entity
chooses not to disclose the program,;

(m) arrest warrants after issuance, except that, for good cause, a court
may order restricted access to arrest warrants prior to service;

(n) search warrants after execution and filing of the return, except that
a court, for good cause, may order restricted access to search warrants
prior to trial;

(o) records that would disclose information relating to formal charges or
disciplinary actions against a past or present governmental entity em-
ployee if:

(i) the disciplinary action has been completed and all time periods
for administrative appeal have expired; and

(ii) the charges on which the disciplinary action was based were
sustained;

(p) records maintained by the Division of Forestry, Fire and State
Lands, the School and Institutional Trust Lands Administration, or the
Division of Oil, Gas and Mining that evidence mineral production on
government lands;

(q) final audit reports;

(r) occupational and professional licenses;

(s) business licenses; and

(t) a notice of violation, a notice of agency action under Section
63-46b-3, or similar records used to initiate proceedings for discipline or
sanctions against persons regulated by a governmental entity, but not
including records that initiate employee discipline.

(3) The list of public records in this section is not exhaustive and should not
be used to limit access to records.

History: C. 1953, 63-2-301, enacted by L. Amendment Notes. — The 1999 amend-
1991, ch. 259, § 18; 1992, ch. 280, § 25; 1994, ment, effective May 3, 1999, added Subsection
ch. 99, § 2; 1995, ch. 133, § 1; 1996, ch. 159, (1)1), making a related change.

§ 3; 1999, ch. 48, § 3.

63-2-302. Private records.

(1) The following records are private:

(a) records concerning an individual’s eligibility for unemployment
insurance benefits, social services, welfare benefits, or the determination
of benefit levels;

(b) records containing data on individuals describing medical history,
diagnosis, condition, treatment, evaluation, or similar medical data;

(c) records of publicly funded libraries that when examined alone or
with other records identify a patron;

(d) records received or generated for a Senate or House Ethics Commit-
tee concerning any alleged violation of the rules on legislative ethics, prior
to the meeting, and after the meeting, if the ethics committee meeting was
closed to the public;

(e) records received or generated for a Senate confirmation committee
concerning character, professional competence, or physical or mental



9 GOVERNMENT RECORDS ACCESS AND MANAGEMENT 63-2-302

health of an individual:

(i) if prior to the meeting, the chair of the committee determines
release of the records:

(A) reasonably could be expected to interfere with the investi-
gation undertaken by the committee; or

(B) would create a danger of depriving a person of a right to a
fair proceeding or impartial hearing;

(ii) after the meeting, if the meeting was closed to the public;

(f) records concerning a current or former employee of, or applicant for
employment with, a governmental entity that would disclose that indi-
vidual’s home address, home telephone number, social security number,
insurance coverage, marital status, or payroll deductions;

(g) that part of a record indicating a person’s social security number if
provided under Section 31A-23-202, 31A-26-202, 58-1-301, 61-1-4, or
61-2-6; and

(h) that part of a voter registration record identifying a voter’s driver
license or identification card number, Social Security number, or last four
digits of the Social Security number.

(2) The following records are private if properly classified by a governmental

entity:

(a) records concerning a current or former employee of, or applicant for
employment with a governmental entity, including performance evalua-
tions and personal status information such as race, religion, or disabilities,
but not including records that are public under Subsection 63-2-301(1)(b)
or 63-2-301(2)(0), or private under Subsection 63-2-302(1)(b);

(b) records describing an individual’s finances, except that the following
are public:

(i) records described in Subsection 63-2-301(1);

(ii) information provided to the governmental entity for the pur-
pose of complying with a financial assurance requirement; or

(iii) records that must be disclosed in accordance with another
statute;

(c) records of independent state agencies if the disclosure of those
records would conflict with the fiduciary obligations of the agency;

(d) other records containing data on individuals the disclosure of which
constitutes a clearly unwarranted invasion of personal privacy; and

(e) records provided by the United States or by a government entity
outside the state that are given with the requirement that the records be
managed as private records, if the providing entity states in writing that
the record would not be subject to public disclosure if retained by it.

(3) (a) As used in this Subsection (3), “medical records” means medical
reports, records, statements, history, diagnosis, condition, treatment, and
evaluation.

(b) Medical records in the possession of the University of Utah Hospital,
its clinics, doctors, or affiliated entities are not private records or con-
trolled records under Section 63-2-303 when the records are sought:

(i) in connection with any legal or administrative proceeding in
which the patient’s physical, mental, or emotional condition is an
element of any claim or defense; or

(ii) after a patient’s death, in any legal or administrative proceed-
ing in which any party relies upon the condition as an element of the
claim or defense.

(c) Medical records are subject to production in a legal or administrative
proceeding according to state or federal statutes or rules of procedure and
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evidence as if the medical records were in the possession of a nongovern-

mental medical care provider.

History: C. 1953, 63-2-302, enacted by L.
1991, ch. 259, § 19; 1992, ch. 280, § 26; 1995,
ch. 74, § 1; 1996, ch. 195, § 1; 1997, ch. 232,
§ 67; 1998, ch. 303, § 2; 1999, ch. 48, § 4.

Amendment Notes. — The 1998 amend-

ment, effective May 4, 1998, added Subsection
(3).

The 1999 amendment, effective May. 3, 1999,
added Subsection (1)(h), making a related
change.

NOTES TO DECISIONS

Financial records.

In an action by a child support obligor
against a collection agency for invasion of pri-
vacy, the agency could not use a public records
defense, since any record of plaintiff’s delin-

43-2-304. Protected records.

quent payments could not be disclosed under
the Government Records Access and Manage-
ment Act. Jones v. United States Child Support
Recovery, 961 F. Supp. 1518 (D. Utah 1997).

The following records are protected if properly classified by a governmental

entity:

(1) trade secrets as defined in Section 13-24-2 if the person submitting
the trade secret has provided the governmental entity with the informa-

tion specified in Section 63-2-308;

(2) commercial information or nonindividual financial information ob-

tained from a person if:

(a) disclosure of the information could reasonably be expected to
result in unfair competitive injury to the person submitting the
information or would impair the ability of the governmental entity to
obtain necessary information in the future;

(b) the person submitting the information has a greater interest in
prohibiting access than the public in obtaining access; and

(c) the person submitting the information has provided the govern-
mental entity with the information specified in Section 63-2-308;

(3) commercial or financial information acquired or prepared by a
governmental entity to the extent that disclosure would lead to financial
speculations in currencies, securities, or commodities that will interfere
with a planned transaction by the governmental entity or cause substan-
tial financial injury to the governmental entity or state economy;

(4) records the disclosure of which could cause commercial inivry to, or
confer a competitive advantage upon a potential or actual competitor of, a
commercial project entity as defined in Subsection 1i-13-3(3);

(5) test questions and answers to be used in future license, certification,
registration, employment, or academic examinations;

(6) records the disclosure of which would impair governmental procure-
ment proceedings or give an unfair advantage to any person proposing to
enter into a contract or agreement with a governmental entity, except that
this subsection does not restrict the right of a person to see bids submitted
to or by a governmental entity after bidding has closed;

(7) records that would identify real property or the appraisal or esti-
mated value of real or personal property, including intellectual property,
under consideration for public acquisition before any rights to the property

are acquired unless:

(a) public interest in obtaining access to the information outweighs
the governmental entity’s need to acquire the property on the best

terms possible;
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(b) the information has already been disclosed to persons not
employed by or under a duty of confidentiality to the entity;

(c) in the case of records that would identify property, potential
sellers of the described property have already learned of the govern-
mental entity’s plans to acquire the property; or

(d) in the case of records that would identify the appraisal or
estimated value of property, the potential sellers have already learned
of the governmental entity’s estimated value of the property;

(8) records prepared in contemplation of sale, exchange, lease, rental, or
other compensated transaction of real or personal property including
intellectual property, which, if disclosed prior to completion of the trans-
action, would reveal the appraisal or estimated value of the subject
property, unless:

(a) the public interest in access outweighs the interests in restrict-
ing access, including the governmental entity’s interest in maximizing
the financial benefit of the transaction; or

(b) when prepared by or on behalf of a governmental entity,
appraisals or estimates of the value of the subject property have
already been disclosed to persons not employed by or under a duty of
confidentiality to the entity;

(9) records created or maintained for civil, criminal, or administrative
enforcement purposes or audit purposes, or for discipline, licensing,
certification, or registration purposes, if release of the records:

(a) reasonably could be expected to interfere with investigations
undertaken for enforcement, discipline, licensing, certification, or
registration purposes;

(b) reasonably could be expected to interfere with audits, disciplin-
ary, or enforcement proceedings;

(c) would create a danger of depriving a person of a right to a fair
trial or impartial hearing;

(d) reasonably could be expected to disclose the identity of a source
who is not generally known outside of government and, in the case of
a record compiled in the course of an investigation, disclose informa-
tion furnished by a source not generally known outside of government
if disclosure would compromise the source; or

(e) reasonably could be expected to disclcse investigative or audit
techniques, procedures, policies, or orders not generally known out-
side of government if disclosure would interfere with enivscement or
audit efforts;

(10) records the disclosure of which would jeopardize the life or safety of
an individual;

(11) records the disclosure of which would jeopardize the security of
governmental property, governmental programs, or governmental
recordkeeping systems from damage, theft, or other appropriation or use
contrary to law or public policy;

(12) records that, if disclosed, would jeopardize the security or safety of
a correctional facility, or records relating to incarceration, treatment,
probation, or parole, that would interfere with the control and supervision
of an offender’s incarceration, treatment, probation, or parole;

(13) records that, if disclosed, would reveal recommendations made to
the Board of Pardons and Parole by an employee of or contractor for the
Department of Corrections, the Board of Pardons and Parole, or the
Department of Human Services that are based on the employee’s or
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contractor’s supervision, diagnosis, or treatment of any person within the
board’s jurisdiction;

(14) records and audit workpapers that identify audit, collection, and
operational procedures and methods used by the State Tax Commission, if
disclosure would interfere with audits or collections;

(15) records of a governmental audit agency relating to an ongoing or
planned audit until the final audit is released;

(16) records prepared by or on behalf of a governmental entity solely in
anticipation of litigation that are not available under the rules of discov-
ery;

(17) records disclosing an attorney’s work product, including the mental
impressions or legal theories of an attorney or other representative of a
governmental entity concerning litigation;

(18) records of communications between a governmental entity and an
attorney representing, retained, or employed by the governmental entity if
the communications would be privileged as provided in Section 78-24-8;

(19) personal files of a legislator, including personal correspondence to
or from a member of the Legislature, but not correspondence that gives
notice of legislative action or policy;

(20) (a) records in the custody or control of the Office of Legislative
Research and General Counsel, that, if disclosed, would reveal a
particular legislator’s contemplated legislation or contemplated
course of action before the legislator has elected to support the
legislation or course of action, or made the legislation or coursz of
action public; and

(b) for purposes of this subsection, a “Request For Legislation”
submitted to the Office of Legislative Research and General Counsel
is a public document unless a legislator submits the “Request For
Legislation” with a request that it be maintained as a protected record
until such time as the legislator elects to make the legislation or
course of action public;

(21) research requests from legislators to the Office of Legislative
Research and General Counsel or the Office of the Legislative Fiscal
Analyst and research findings prepared in response to these requests;

(22) drafts, unless otherwise classified as public;

(23) records concerning a governmental entity’s strategy about collec-
tive bargaining or pending litigation;

(24) records of investigations of loss occurrences and analyses of loss
occurrences that may be covered by the Risk Management Fund, the
Employers’ Reinsurance Fund, the Uninsured Employers’ Fund, or similar
divisions in other governmental entities;

(25) records, other than personnel evaluations, that contain a personal
recommendation concerning an individual if disclosure would constitute a
clearly unwarranted invasion of personal privacy, or disclosure is not in
the public interest;

(26) records that reveal the location of historic, prehistoric, paleonto-
logical, or biological resources that if known would jeopardize the security
of those resources or of valuable historic, scientific, educational, or cultural
information;

(27) records of independent state agencies if the disclosure of the
records would conflict with the fiduciary obligations of the agency;

(28) records of a public institution of higher education regarding tenure
evaluations, appointments, applications for admissions, retention deci-
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sions, and promotions, which could be properly discussed in a meeting
closed in accordance with Title 52, Chapter 4, Open and Public Meetings,
provided that records of the final decisions about tenure, appointments,
retention, promotions, or those students admitted, may not be classified as
protected under this section;

(29) records of the governor’s office, including budget recommendations,
legislative proposals, and policy statements, that if disclosed would reveal
the governor’s contemplated policies or contemplated courses of action
before the governor has implemented or rejected those policies or courses
of action or made them public;

(30) records of the Office of the Legislative Fiscal Analyst relating to
budget analysis, revenue estimates, and fiscal notes of proposed legisla-
tion before issuance of the final recommendations in these areas;

(31) records provided by the United States or by a government entity
outside the state that are given to the governmental entity with a
requirement that they be managed as protected records if the providing
entity certifies that the record would not be subject to public disclosure if
retained by it;

(32) transcripts, minutes, or reports of the closed portion of a meeting of
a public body except as provided in Section 52-4-7;

(33) records that would reveal the contents of settlement negotiations
but not including final settlements or empirical data to the extent that
they are not ctherwise exempt from disclosure;

(34) memoranda prepared by staff and used in the decision-making
process by an administrative law judge, a member of the Board of Pardons
and Parole, or a member of any other body charged by law with performing
a quasi-judicial function;

(35) records that would reveal negotiations regarding assistance or
incentives offered by or requested from a governmental entity for the
purpose of encouraging a person to expand or locate a business in Utah,
but only if disclosure would result in actual economic harm to the person
or place the governmental entity at a competitive disadvantage, but this
section may not be used to restrict access to a record evidencing a final
contract;

(36) materials to which access must be limited for purposes of securing
or maintaining the governmental entity’s proprietary protection of intel-
lectual property rights including patents, con-rights, and trade secrets;

(37) the name of a donor or a prospective donor to a governmental
entity, including a public institution of higher education, and other
information concerning the donation that could reasonably be expected to
reveal the identity of the donor, provided that:

(a) the donor requests anonymity in writing;

(b) any terms, conditions, restrictions, or privileges relating to the
donation may not be classified protected by the governmental entity
under this Subsection (37); and

(c) except for public institutions of higher education, the govern-
mental unit to which the donation is made is primarily engaged in
educational, charitable, or artistic endeavors, and has no regulatory
or legislative authority over the donor, a member of his immediate
family, or any entity owned or controlled by the donor or his immedi-
ate family;

(38) accident reports, except as provided in Sections 41-6-40, 41-12a-
202, and 73-18-13;
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(39) a notification of workers’ compensation insurance coverage de-

scribed in Section 34A-2-205; and

(40) the following records of a public institution of education, which
have been developed, discovered, or received by or on behalf of faculty,
staff, employees, or students of the institution: unpublished lecture notes,
unpublished research notes and data, unpublished manuscripts, creative
works in process, scholarly correspondence, and confidential information
contained in research proposals. Nothing in this Subsection (40) shall be
construed to affect the ownership of a record.

History: C. 1953, 63-2-304, enacted by L.
1991, ch. 259, § 21; 1992, ch. 228, § 3; 1992,
ch. 280, § 28; 1994, ch. 13, § 5; 1994, ch. 114,
§ 1; 1995, ch. 133, § 2; 1996, ch. 79, § 81;
1997, ch. 234, § 4; 2000, ch. 232, § 2; 2000,
ch. 335, § 4.

Amendment Notes. — The 2000 amend-
ment by ch. 232, effective May 1, 2000, added a
Subsection (38), which is Subsection (39) in the

reconciled version, and redesignated subsec-
tions accordingly.

The 2000 amendment by ch. 335, effective
May 1, 2000, added Subsection (38), redesig-
nating subsections accordingly.

This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.

PART 4
APPEALS

63-2-403. Appeals to the records committee.

(1) A petitioner, including an aggrieved person who did not participate in
the appeal to the governmental entity’s chief administrative officer, may
appeal to the records committee by filing a notice of appeal with the executive

secretary no later than:

(a) 30 days after the chief administrative officer of the governmental
entity has granted or denied the records request in whole or in part,
including a denial under Subsection 63-2-204(7);

(b) 45 days after the original request for records if:

(i) the circumstances described in Subsection 63-2-401(1)(b) occur;

and

(i) the chief administrative officer failed to make a determination

under Section 63-2-401.

(2) The notice of appeal shall contain the following information:
(a) the petitioner’s name, mailing address, =nd daytime telephone

number;

(b) a copy of any denial of the records request; and

(c) the relief sought.

(3) The petitioner may file a short statement of facts, reasons, and legal

authority in support of the appeal.

(4) (a) Except as provided in Subsection (4)(b), no later than three business
days after receiving a notice of appeal, the executive secretary of the

records committee shall:

(i) schedule a hearing for the records committee to discuss the
appeal at the next regularly scheduled committee meeting falling at
least 14 days after the date the notice of appeal is filed but no longer
than 45 days after the date the notice of appeal was filed provided,
however, the records committee may schedule an expedited hearing
upon application of the petitioner and good cause shown;

(ii) send a copy of the notice of hearing to the petitioner; and
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(iii) send a copy of the notice of appeal, supporting statement, and
a notice of hearing to:

(A) each member of the records committee;

(B) the records officer and the chief administrative officer of
the governmental entity from which the appeal originated;

(C) any person who made a business confidentiality claim
under Section 63-2-308 for a record that is the subject of the
appeal; and

(D) all persons who participated in the proceedings before the
governmental entity’s chief administrative officer.

(b) (i) The executive secretary of the records committee may decline to
schedule a hearing if the record series that is the subject of the appeal
has been found by the committee in a previous hearing involving the
same government entity to be appropriately classified as private,
controlled, or protected.

(ii) (A) If the executive secretary of the records committee declines
to schedule a hearing, the executive secretary of the records
committee shall send a notice to the petitioner indicating that the
request for hearing has been denied and the reason for the denial.

(B) The committee shall make rules to implement this section
as provided by Title 63, Chapter 46a, Utah Administrative
Rulemaking Act.

(5) (a) A written statement of facts, reasons, and legal authority in support
of the governmental entity’s position must be submitted to the executive
secretary of the records committee not later than five business days before
the hearing.

(b) The governmental entity shall send a copy of the written statement
to the petitioner by first class mail, postage prepaid. The executive
secretary shall forward a copy of the written statement to each member of
the records committee.

(6) No later than ten business days after the notice of appeal is sent by the
executive secretary, a person whose legal interests may be substantially
affected by the proceeding may file a request for intervention before the records
committee. Any written statement of facts, reasons, and legal authority in
support of the intervener’s position shall be filed with the request for
intervention. The person seeking intervention shall provide copies of the
statement to all parties to the proceedings before the records committee.

(7) The records committee shall hold a hearing within the period of time
described in Subsection (4).

(8) At the hearing, the records committee shall allow the parties to testify,
present evidence, and comment on the issues. The records committee may
allow other interested persons to comment on the issues.

(9) (a) The records committee may review the disputed records. However, if
the committee is weighing the various interests under Subsection (11), the
committee must review the disputed records. The review shall be in
camera.

(b) Members of the records committee may not disclose any information
or record reviewed by the committee in camera unless the disclosure is
otherwise authorized by this chapter.

(10) (a) Discovery is prohibited, but the records committee may issue
subpoenas or other orders to compel production of necessary evidence.

(b) When the subject of a records committee subpoena disobeys or fails
to comply with the subpoena, the records committee may file a motion for
an order to compel obedience to the subpoena with the district court.
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(¢) The records committee’s review shall be de novo.

(11) (a) No later than three business days after the hearing, the records
committee shall issue a signed order either granting the petition in whole
or in part or upholding the determination of the governmental entity in
whole or in part.

(b) The records committee may, upon consideration and weighing of the
various interests and public policies pertinent to the classification and
disclosure or nondisclosure, order the disclosure of information properly
classified as private, controlled, or protected if the public interest favoring
access outweighs the interest favoring restriction of access.

(¢) In making a determination under Subsection (11)(b), the records
committee shall consider and, where appropriate, limit the requester’s use
and further disclosure of the record in order to protect privacy interests in
the case of private or controlled records, business confidentiality interests
in the case of records protected under Subsections 63-2-304(1) and (2), and
. .vacy interests or the public interest in the case of other protected
records.

(12) The order of the records committee shall include:

(a) a statement of reasons for the decision, including citations to this
chapter, court rule or order, another state statute, federal statute, or
federal regulation that governs disclosure of the record, provided that the
citations do not disclose private, controlled, or protected information;

(b) a description of the record or portions of the record to which access
was ordered or denied, provided that the description does not disclose
private, controlled, or protected information or information exempt from
disclosure under Subsection 63-2-201(3)(b);

(c) a statement that any party to the proceeding before the records
committee may appeal the records committee’s decision to district court;
and

(d) a brief summary of the appeals process, the time limits for filing an
‘appeal, and a notice that in order to protect its rights on appeal, the party
may wish to seek advice from an attorney.

(13) If the records committee fails to issue a decision within 35 days of the
filing of the notice of appeal, that failure shall be considered the equivalent of
an order denying the appeal. The petitioner shall notify the records committee
in writing if he considers the appeal denied.

(14) (a) Each government entity shall comply with the order of the reco=ds

committee and, if records are ordered to be produced, file:
(i) a notice of compliance with the records committee upon produc-
tion of the records; or
(ii) a notice of intent to appeal.

(b) (i) If the government entity fails to file a notice of compliance or a
notice of intent to appeal, the records committee may do either or both
of the following:

(A) impose a civil penalty of up to $500 for each day of
continuing noncompliance; or
(B) send written notice of the entity’s noncompliance to the
governor for executive branch entities, to the Legislative Man-
agement Committee for legislative branch entities, and to the
Judicial Council for judicial branch agencies entities.
(ii) Inimposing a civil penalty, the records committee shall consider
the gravity and circumstances of the violation, including whether the
failure to comply was due to neglect or was willful or intentional.
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History: C. 1953, 63-2-403, enacted by L.
1991, ch. 259, § 28; 1992, ch. 280, § 35; 1995,
ch. 133, § 3; 1999, ch. 245, § 1.

Amendment Notes. — The 1999 amend-
ment, effective May 3, 1999, in Subsection

63-2-404. Judicial review.

63-5b-102

(4)(a) added “Except as provided in Subsection
(4)(b)” at the beginning and redesignated sub-
sections and added Subsections (4)(b), (10)(b),
and (14).

NOTES TO DECISIONS

Timely amendment.

Relating an amended pleading back to the
date of the original filing was proper when
there was a sufficient identity of interest be-
tween the original and the substituted plain-

tiffs and neither the substitution nor the delay
prejudiced the defendant. Graham v. Davis
County Solid Waste Mgt. & Energy Recovery
Special Serv. Dist., 1999 UT App 136, 979 P.2d
363, cert. denied, 994 P.2d 1271 (Utah 1999).

CHAPTER 5b

EMERGENCY INTERIM SUCCESSION
ACT

Part 1
General Provisions

Section

63-5b-102. Definitions.

PART 1
GENERAL PROVISIONS

63-5b-102. Definitions.

(1) (a) “Absent” means:
(i) not physically present or not able to be communicated with for
48 hours; or
(ii) for local government officers, as defined by local ordinances.
(b) “Absent” does not include a person who can be communicated with
via telephone, radio, or telecommunications.

(2) “Attack” means a nuclear, conventional, biological, or chemical warfare
action against the United States of America or this state.

(3) “Department” means the Department of Administrative Services, the
Department of Agriculture and Food, the Alcoholic Beverage Control Commis-
sion, the Department of Commerce, the Department of Community and
Economic Development, the Department of Corrections, the Department of
Environmental Quality, the Department of Financial Institutions, the Depart-
ment of Health, the Department of Human Resource Management, the
Department of Workforce Services, the Labor Commission, the National
Guard, the Department of Insurance, the Department of Natural Resources,
the Department of Public Safety, the Public Service Commission, the Depart-
ment of Human Services, the State Tax Commission, the Department of
Transportation, any other major administrative subdivisions of state govern-
ment, the State Board of Education, the State Board of Regents, the Utah
Housing Finance Agency, the Utah Technology Finance Corporation, the



