
2016 Legislative Updates to 
GRAMA 

Presentation by Paul Tonks, AAG counsel for  
Division of Archives 



Fun! Fun! Fun! Let’s Talk 
About GRAMA ALL DAY!! 

Presentation by Paul Tonks, at least for this moment,  
is counsel for the Division of Archives… 

 



2016 Legislative 
Updates. 

• Whee… 
• Yay… 
• Why is this before lunch… 
• And they have a lawyer doing this… 



Legislative Updates!! 
Presentation by Paul Tonks 

AAG Counsel for Division of Archives 



Paul Tonks, Assistant Attorney General 
• Assigned Counsel for Division of Archives and the 

State Records Committee since 2008 

• Practicing law since 1996 

• Staff Attorney for Ohio Courts of Appeals (10th and 
12th Appellate Districts) 1996-2002 

• Ohio Assistant Attorney General 2002-2004 

• Associate Attorney Perez & Morris LLC 

• Utah Assistant Attorney General 2008 to present 

• Also currently represent Auditor’s Office, Department 
of Administrative Services, Division of Finance, 
Division of Fleet Services, and the Office of 
Administrative Rules. 





A DAY WITH GRAMA!! 
Utah State Archives’ Annual Spring 

Conference 

 

…held on April 1st. 









• “Unbelievable(!) fast ball 
and control.  You got to 
see this. 

• Never Played (no joke) 
• Could be the Phenom of 

All-time. 
• Start at what level: Majors 
• 6 ft. 4 inches, 170 lbs. 
• Throws 163 mph. 

 



“The Curious Case of Sidd Finch” 
•  Hayden Siddhartha “Sidd” Finch 

• Only wore one shoe while pitching (a 
hiking boot) 

• Studied with Tibetan monks, where he 
learned “yogic mastery of mind-body.” 

• Trying to decide between playing 
baseball or playing the French Horn 

• Throws 163 mph.  

• (fastest recorded pitch is 103 mph) 









He’s a pitcher, part yogi 
And part recluse. Impressively liberated 
From our opulent life-style 
Deciding about yoga- 
And his future in baseball 



He’s A Pitcher, Part Yogi 
And Part Recluse. Impressively Liberated 
From Our Opulent Life-style 
Deciding About Yoga- 
And his Future In Baseball 
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APRIL 
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DAY  
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Happy April Fool’s Day! 
 

 

…the Legislature didn’t do much updating 
with GRAMA during the 2016 Legislative 
Session. 

 

    …sort of. 



GRAMA: Third Rail in Utah Politics 
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GRAMA: Third Rail in Utah Politics 

If you restrict access to public records, will 
be opposed by: 

• News Media 

• Freedom of Information Advocates 



GRAMA: Third Rail in Utah Politics 

If you restrict access to public records, will 
be opposed by: 

• News Media 

• Freedom of Information Advocates 

If you make access easier, may be opposed 
by: 

• Governmental entities (cost of access) 
 



GRAMA 
 

 

 

 

 

 

 

Public’s Right to Access                      Right to Privacy for  

to information concerning                  personal data gathered 

conduct of the public’s business.        by governmental entities.  



Three Changes to GRAMA in 2016 

1. Body Cameras 

2.FERPA 

3.Fees 



1. Body Cameras 



1. Body Cameras 

Utah Code 63G-2-302(2): The following 
records are private if properly classified by 
a governmental entity: 

1. Private vs. Protected Record 

2. Under -302(2) not -302(1) which says 
“the following records are private.” 



1. Body Cameras 

Utah Code 63G-2-302(2): The following 
records are private if properly classified by 
a governmental entity: 

 

(g) Audio and video recordings created by 
a body-worn camera…that record sound 
or images inside a home or residence 
except… 



1. Body Cameras 
(g) Audio and video recordings created by a body-worn 
camera…that record sound or images inside a home or 
residence except… 

1. Depict the commission of an alleged crime; 

2. Record any encounter with a law enforcement officer 
and a person that results in death or bodily injury, or 
includes an instance when an officer fires a weapon; 

3. Record any encounter that is the subject of a complaint 
or a legal proceeding against a law enforcement officer 
or law enforcement agency; 

4. Contain an officer involved criminal incident; or 

5. Have been requested for reclassification as a public 
record by a subject or authorized agent of a subject 
featured in the recording. 



1. Body Cameras 
(g) Audio and video recordings created 
by a body-worn camera…that record 
sound or images inside a home or 
residence except… 

 

…in other words, we want to protect the 
privacy of the inside of a person’s home. 



2015 Bills that didn’t quite make it 
to becoming a law (but were 

rumored to have become a law) 

HB 386: Body Cameras 
for Law Enforcement 
Officers 







2. FERPA 

What is FERPA? 



2. FERPA 

What is FERPA? 



2. FERPA 
What is FERPA? 
 
 It is not… 
 
 
 
 
 
 
 
     a “Ferbie.” 



2. FERPA 

63G-2-107.  Disclosure of records subject to federal law.  
     Notwithstanding the provisions of Subsections 63G-2-   
201(6)(a) and (b), this chapter does not apply to a record 
containing protected health information as defined in 45 
C.F.R., Part 164, Standards for Privacy of Individually 
Identifiable Health Information, if the record is: 
(1) controlled or maintained by a governmental entity; 
and 
(2) governed by 45 C.F.R., Parts 160 and 164, Standards for 

Privacy of Individually Identifiable Health Information. 
 
- Commonly known as “HIPPA.” 





2. FERPA 



2. FERPA 
63G-2-107.  Disclosure of records subject to federal law.  
     (1) Notwithstanding Subsection 63G-2-201(6), this chapter 
does not apply to a record containing protected health 
information as defined in 45 C.F.R., Part 164, Standards for 
Privacy of Individually Identifiable Health Information, if the 
record is: 
(a) controlled or maintained by a governmental entity; and 
(b) governed by 45 C.F.R., Parts 160 and 164, Standards for 

Privacy of Individually Identifiable Health Information. 
 (2) The disclosure of an education record as defined in the 
Family Educational Rights and Privacy Act, 34 C.F.R. Part 99, 
that is controlled or maintained by a governmental entity    
shall be governed by the Family Educational Rights and 
Privacy Act, 34 C.F.R. Part 99. 



2. FERPA 
 
Takeaway:  Disclosure of education 
records as defined by FERPA will be 
governed by FERPA. 





3. Fees 



63G-2-203: Fees 

General Proposition: A 
governmental entity may 
charge a reasonable fee to 
cover the governmental 

entity’s actual cost of 
providing a record.” -203(1) 



63G-2-203: Fees 

General Proposition: “A 
governmental entity may 
charge a reasonable fee to 
cover the governmental 

entity’s actual cost of 
providing a record.” -203(1) 



63G-2-203: Fees 
Generally, when compiling a record in a form 
other than that normally maintained by the 
governmental entity, actual costs may include… 

1. The cost of staff time compiling, formatting, 
manipulating, packaging, summarizing, or 
tailoring the record into an organization or 
media to meet the person’s request. 

2. The cost of staff time for search, retrieval, and 
other direct administrative costs for 
complying with a request.  

  - 203(2)(a) 
   
 



63G-2-203: Fees 

Remember! May not charge a fee for: 

1. Reviewing a record to determine 
whether it is subject to disclosure; 
or 

2. Inspecting a record. 

  - 203(5) 

   

  



63G-2-203: Fees 

Remember!  

1. Cannot charge for first 15 minutes 
of staff time; and  

2. Time that can be charged for staff 
providing the record “may not 
exceed the salary of the lowest paid 
employee who…has the necessary 
skill and training to perform the 
request.”    -203(2)(b) & (c) 

    

  



63G-2-203: Fees 

Can you provide a record for free??? 

   

  



63G-2-203: Fees 

Sure!!!  

“A governmental entity may fulfill a 
record request without charge…” 

  - 203(4) 

  



63G-2-203: Fees 
Sure!!!  

“A governmental entity may fulfill a record request 
without charge and is encouraged to do so when it 
determines that…” 

1. Releasing the record primarily benefits the public 
rather than a person; 

2. The individual requesting the record is the subject 
of the record (or can legally request for the 
person); or 

3. The requester’s legal rights are directly implicated 
by the information in the record, and the requester 
is impecunious. 

  

  



Legalese 101   

“May” does not mean the same 
thing as “Shall.” 



63G-2-203: Fees 

“A person who believes that there has 
been an unreasonable denial of a fee 
waiver…may appeal the denial in the 
same manner as a person appeals when 
inspection of a public record is denied 
under 63G-2-205.” 

 - 203(6) 

  



State 
Records 

Committee 



Utah District Court 



Standard of Review for Appeal 



63G-2-203: Fees 

“A governmental entity may fulfill 
a record request without charge 
and is encouraged to do so when if 
it determines that…” 

 - Seriously?  Not much change. 

  
  



63G-2-203: Fees 

  
  



63G-2-203: Fees 

  
  

“Shall review the fee waiver de novo, 
but shall review and consider the 
governmental entity’s denial of the fee 
waiver and any determination under 
Subsection (4)…” 



63G-2-203: Fees 

  
  

“Shall review the fee waiver de novo, 
but shall review and consider the 
governmental entity’s denial of the fee 
waiver and any determination under 
Subsection (4)…” 
 
“De Novo” Latin for “from the 
beginning,” “afresh,” “anew,” 
“beginning again.” 



Appeals to District Court from the 
State Records Committee 

“The court shall make its decision 
de novo…” 

 - 404(6)(a) 



Things to Keep in Mind 
• HB 63 has not become effective yet. 

• HB 63 has not been presented to the Records 
Committee yet. 

• “Utah Code § 63G-2-203(4) ‘encourages’ a 
governmental entity to fulfill a records request 
without charge under certain circumstances, 
but GRAMA still gives a governmental entity 
the discretion to deny a fee waiver request as 
long as the denial can be considered 
reasonable.”  Utah State Records Committee. 



Does HB 63 really make a difference? 



What do I really need to know?? 

(…and why didn’t he provide a handout?) 

• Save the trees 

• Lazy 

• Had a cold yesterday (and hopefully still have a 
voice at this point of the presentation) 

• Too busy doing things for Office of 
Administrative Rules 

• Not a lot of changes really… 



What do I really need to know?? 

1. Audio and video recordings inside a residence 
are generally “private” records.  

2. Educational records for non-higher education 
institutions are governed by “FERPA” and are 
not considered “records” under GRAMA. 

3. Fee waiver appeals to the State Records 
Committee are reviewed de novo. 



Questions?? 
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