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27 November 2015

Delivered Via Priority HMail

Ms. Nova Dubovik

% Utah State Records Committee
346 South Rio Grande Street

Salt Lake City, Utah 84101

Rer Appeal of Chief Administrative Officer’s Denial

Dear Ms. Dubovik,

Acting under the authority of my elected office, and in my official capacity as a member of the Salt Lake
City Board of Education (Board), ' 1 am seeking relief for five (5) GRAMA denial responses received from
the Salt Lake City School District (District), Accordingly, I am submitting this GRAMA NOTICE OF
APPEAL TO THE STATE RECORDS COMMITTEE pursuant to Utah Code § 63G-2-402.°

OVERVIEW
On August 27, 2015, I submitted chree (3) GRAMA request for documents,

(1) SCHOOL BUS SAFETY

™ One of those request was related to Salt Lake City School District repair of recalled school buses. I
was requesting this information because 1 am working with members of the Utah State Legislature
to create new criteria that would make school buses safer for our children. * In initially submitted a
GRAMA request on this issue On September 17, 2014.* The District fulfilled part of that request
and denied other parts of it by classifying documents as protected.

On October 24, 2015, 1 filed a complaint in Third District Court against the Board of Education
and the Superintendent for violating Utah Open and Public meeting Act. ?

1 . . .
Notwithstanding a local school board's stafus o5 a body corporate, an elected member of a local schoo! board serves and represents the residents of the focaf school board

member's district, and that sevvice and representation nxay not be restricted or impaired by the local school board member’s membership on, or obligations to, the focal school
board, See Utal Codde § 534-3-401(5)

? GRAMA Notice of Appeal to State Records Commitiee Forme 11723/15

' GRAMA request to Superintendent McKell Withers from J, Michael Clara 082718

* GRAMA request 10 Superintendent McKell Withers from J. Michact Cléra 09/17/14

* SLC School Board Member Sies Board Over Closed Mecetings, Salt Lake Tribue 10727714

ver: AL sEheel boards are the bedrock of our society, yet they ave mnviv it
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In that complaint I outlined how they distributed an email in the Closed Door Meeting and then
classified it as “protected”. On November 21, 2014, I received a copy of the District’s motion to
dismiss my complaint filed in court. In this response the attorney states that I should file a request
under GRAMA if | want the document reclassified. © That request has now been submitted and
denied by the District.’

(:@ COLUMBUS COMMUNITY CENTER

On this same day, I also submitted a GRAMA 8 request for information about the District’s
financial relationship with the Columbus Center. 1 sent this request as a result of a report I received
from an employee who report financial improprieties with his retirement payments. In the process
of looking into this issue I discovered that the School Board's attorney, is on the Board
of Directors for this Columbus Community Center, The District later advised me that there are
some financial improprieties that have resulted in lirigation. ® The District ultimately sent me an
invoice for $212.80, stating that I had to pay the fee in order to obtain the requested information.'®

@OI‘FICE FOR CIVIL RIGHTS CORRESPONDENCE

I also submitted a GRAMA " request for copies of correspondence and data the District is sending
to the U.S. Department Office for Civil Rights. On August 25, 2015, Superintendent McKell
Withers and I participated in an online video interview with Salt Lake Tribune reporter Jennifer
Napier-Pierce. In the course of that interview the Superintendent stated words to the effect that the
Office for Civil Rights just gives advice on matters of education. Several people contacted me asking
for confirmation thar OCR docs not have a greater role that what was stated by the Superintendent.
I submitted a GRAMA request in an effort to better understand the Superintendent’s thinking. The
District sent me an invoice "* for $131.00, advising me to pay the fee if I wanted the requested
information, )

(‘/’D On August 28, 2015, I submitted a GRAMA request for information surrounding the circumstances RFP
~ JB1541.LS - Professional Legal Services. I did not receive a response from the District on this request until
October 20, 2015. " This letter claimed that they have fulfilled the request.

On August 31, 2015, I received a letter from the District advising me that more time was needed to gather
the requested information.

On September 2, 2015, I received an email from Board President Heather Bennetr advising me that my
current and future requests for information would be treated as follows: “district officials will respond as they
would to any member of the public”. *®

* Jon Michacl Clira v Salt Lake City Board of Educition ~Motion to Dismiss - Civil # 140907356 11721714

 District™s GRAMA Denial Letter 10/20/15 & District Denial of Appeal 11/16/15

* GRAMA request to Superiatendent McKell Withers from . Michae! Clara - Columbus Commumnity Center 08727715

* Michael Clira Email exchange with administration and 0902715

" District’s GRAMA response - Coltmbus School Center 10/14/15

* GRAMA request 1o Superintendent MeKelt Withiers from J. Michael Clara - Office for Civil Rights 08/27/15

" District’s GRAMA response - Office for Civil Rights 1012015

* District GRAMA response - REFP 09/16/15

" District GRAMA Response 08/31/15

5

email to Michael Cléra, GRAMA Requests, Pending and Future 09/02/15

REF: 11271 5BUBARY
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On September 8, 2015, 1 filed a retaliation and intimidation complaint with the U.S. Department of
Education, Office for Civil Rights (OCR) because I had reason to believe that the District’s threat to charge
me a fee for information and to restrict my access to information is a retaliatory act because of my advocacy
for the most vulnerable students of our City. '

On September 21, 2015, 1 received a response from OCR ' advising me that they are initiating an
investigation on this issue because the District has “subjected [me] to intimidation and retaliation”.

On September 28, 2015, 1 submitted a GRAMA request for information on class size and finances at
Horizonte Alternative High School. ' This GRAMA request was sent as a result of the Superintendent not
providing me the information when I requested it, the previous week. ' 1 received a partial response from
the District. They informed me that if [ wanted additional information, it would cost me $900.00,

On October 13, 2015, I sent a letter to the District advising them that 1 had not received any information
responsive to my GRAMA requests. !

On October 20, 2015, 1 received a letter from the District advising me thar information was sent to me on

N . . . n N «
October 8, 2015. 1 never received the letter via USPS or Electronic mail. ** Later that evening, 1 received
hard copies of missing responses.

On October 29, 2015, 1 sent a letter of appeal to the District for denying me the information in relation ro
School Bus Safety. »*

On November 10, 2015, [ sent a letter of appeal to the District, for their denial of information related to
Columbus Center, Office for Civil Rights and Horizonte Alternative High School. 2

On November 16, 2015, I received a denial of my appeal for documentation related to School Bus Safety.”

On November 27, 2015, 1 filed this letter of appeal with the Utah State Records Committee. Although 1
have not received a response to my appeals submitted on November 10%, it is unlikely that the District will
provide me the requested information.

BACKGROUND

I was elected to the Board of Education in November of 2012 and took the oath of office in January of
2013, Although I am a governing member of the Board of Education, | have learned that my questions will
not be answered and request for information will be denied me by the bureaucracy.

" Michael Cléra letter 10 the U.S. Departiment of Education - Office for Civil Rights, Retaliation 09/08/15

"OCR leter to Michael Clira, Case Number 08-15-1331 09117715 (OCR is responsible for enforcing Title VEof the Civil Rights Act of 1964)
" GRAMA request o Superintendent McKell Withers from 1, Michacl Cldea - Horizonte Aliernative High School Data Request 09/28715

" Michael Clara email to McKelt Withers - Horizonte High Schoot 09721/15

* District GRAMA Response 10/13/15

* Michuel Clara GRAMA Appeal Letter to Janet Robernts 10713415

* District GRAMA Denial letter 10/08/15

* Michact Clira GRAMA Appeal Letter to Janet Roberts 10/29/15

* Michael Clara GRAMA Appeal Letter 1o Janet Robents 1 L/10/15

%5 District GRAMA Denial letter 11/16/15

REF: 132?73 5BUBAPP
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To that end, during my first two years of service I filed the following GRAMA request:

iSchool (08/19/13)

Determined that the administration did not follow state law in obtaining this grant money

West High Audit (02/05/14)

. N o N . . Page | 4 of 10
Determined that West High parents had good reason to be concerned about the financial practices in the gelo
Acthletic program

(02/18/14)

Determined that the Superintendent allowed to write his own contract to evaluate School

Improvement Grants. was then paid for evaluations that he did not do.

Public Relations Firm (02/20/14)

Determined that Board president and vice president along with the superintendent were going to hire a
public relations firm without Board knowledge or approval in order to cover up inappropriate behavior of
District administrators.

Gang Prevention (6/10/14)

Determined that the administration was biased in their initial decision to divert gang prevention funding
away from the district’s only gang prevention program.

Superintendent Compensation (06/12/14)

Determined that the superintendent has been paying himself an annual bonus that was contingent on
Board approval, yet no Board approval was ever given over the past five years.

Equity Audits & Climate Surveys (06/16/14)

Determined that the school administration had stopped conducting equity audits although the board voted
to conduct them each year within the budget. The Board was also stating to the State Office of Education
that they were being done each year which was not accurate. Board members did not even know what an
Equity Audir is.

Police Department (09/19/14)

Determined that the police department and the district attorney had closed the case against a district
employee in July of 2014, due to lack of evidence. Although as late as September of 2014 the
administration was leading the Board to believe that the investigation was still ongoing. Also determined
that the Business Administrator was providing a SLC Deputy Chief with personal financial information of
an employee in the absence of an official police investigation.

Lunch Room Financial Data (10/10/14)

Determined that contrary to what the Business Administrator asserted in a 11/07/14 Board meetings, she
did not have any other financial data on how lunch rooms operate in the district.

School Bus Maintenance

Determined that the administration gave false information to the School Board about the safety of school
buses in the District’s fleer.

Monitoring Elected Officials (09-/24/14)

Determined that the Districr personnel monitor the private lives of Board members as well as plot ways to
undermine members of the Board i.c.:

REF:1L272L5BUBAPR



The Public information officer stated the following in an email to the Superintendent:

“I believe he can and should be censored for his actions. We know he will veact in a defiant manner...Mr
Clara...rouge board member...actions should be taken by fellow board members...heve ave some options.
Letter of reprimand

Page l 50ft0
Censure

Change board meeting procedures and agendas to limit him

Declaring any discussion out of order and stopping him immediately

Motion to remove him from the meeting

Public letter demanding a public apology

Letter of support from the board for the supevintendent and business administrator
Letter of support from the schools for the superintendent and business administrator” 2

I read emails of instances where they discuss that I am a member of the High Council in my LDS Stake,
they even concern themselves as to my seniority on that council. They received other reports about my

movements and actions at a meeting at the legislature, “he has a lot of files with him, he is taking a lot of
pictures...”.

In June of 2013 ~ I sent an email  to Business Administrator Janet Roberts:

“Can you please provide me in writing a breakdoum of the superintendent’s salary / compensation, each year,
from 2003 to the present?”

Ms. Roberts then sends the email to the School Board Attorney asking:
“I would like to get your opinion on the best wat to answer this request?”

The Board president replied:
“I would say this information should not be given to him via email, and should be done in an executive closed
session...at that point I can ask why he wanted the information...we will do this under the personnel.”

As a result of this GRAMA request I obrained insights as to the inordinate amount of time the

administration devotes to tracking my movements and preventing me from obtaining information about
the finances of the Districr.

Also in this set of GRAMA response, | received information that the Superintendent’s attorney was sending
out GRAMA request to multiple public agencies wanting to know their communications with me.

POWERS & AUTHORITY OF A LOCAL BOARD OF EDUCATION
The Board of Education Handbook™, which has the force of policy states the following:

The powers and mandatory duties of the Board of Education ave defined in the Utah Code and State Board of
Education Rule. They ave divided among executive, legislative, and quasi-judicial responsibilities, as follows:

u

cmail to McKell Withers - Last Night's Mecting 03/19/14
* Janet Robert’s email exchange with — Request 06/10713

¥ Board of Education Handbook -Salt Lake City School District

REF:1027L5BUBARPE



Executive

1. Select and appoint the Superintendent of Schools.

2. Select and appoint the Business Administrator.,

3. Continuously appraise the educational and administrative management of the school system,
through the evaluation of the superintendent and business administrator.

4. Periodically adopt a multiyear strategic plan. In the Salt Lake City School District this is called
the Student Achievement Plan.

5. Communicate and meet with community members, staff, and students, both to receive feedback
and communicate board views on educational issues.

6. Approve collective bargaining agreements.

Legislative

1. Develop, adopt, and interpret policies.

2. Adopt operating and capital budgets.

3. Approve curriculum guides and courses of study.
4. Establish school boundaries.

5. Advance a legislative agenda.

6. Advise and approve decisions on facility, procurement, and financial matters as necessany.
7. Authorize legal settlements,

QuasiJudicial

1. Decide appeals of the superintendent’s administrative decisions.

Current Utah law states chat local Board members are elected * by a vore of the people. The law further

states that “an elected member of a local school board sewes and vepresents the vesidents of the local school boerd

member's district, and that service and representation may not be vestricted or impaired by the local school board
member’s membership on, or obligations to, the local school board.”

Among other responsibilities state statue ¥ endows a local Board of Education with the following

responsibilities:

L

Implement training programs for school administrators, including basic management training, best practices in

instructional methods, budget training, staff management, managing for leamning results and continuons
improvement, and how to help every child achieve optimal learning in cove academics.

Board of

Local school boards shall spend minimum school program funds for programs and activities for which the State

Education has established minimum standards or vules under Section 534-1-402,

Each school board shall adopt and implement a comprehensive emergency response plan to prevent and combat

violence in its public schools, on school grounds, on its school wehicles, and in connection with schoolrelated

activities

or events,

* Utah Code §20A-14-104
" Utah Code §53A-3-401

" Utah Code §53A-3-402.

REF:1227L5BUBAP
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® A board shall do all other things necessary for the maintenance, prosperity, and success of the schools and the

promotion of education,
Furthermore, Utah law places school Superintendents and Business Administrators in a subordinate
o o] . a
position to the local Board of Education. ?

Page | 70f 10
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Speaking of the Superintendent and Business Administraror, current Board policy” states the following:

“The board expects these appointed officers to work together, with district employees and members

of the board, to promote student learning.

The board further expects that the business administrator and superintendent will exemplify the highest
standards of professional competence and ethical conduct... The board expects the superintendent to
discharge all of his or her statutory duties and to consult with and inform the board about school
operations and problems in timely, accurate, and appropriate ways. ... The superintendent is
accountable to the board for his or her performance.”

RELIEF
In spite of the sratutory authority of the Board and the subordinated position of the Superintendent and
Business Administrator, [ have had to resort to submitting GRAMA request in order to obtain information

needed to carryout the duties assigned to me by the State Legislature and given to me by my neighbors at
the ballot box.

During my fivst year of serving on the Board of Education, 1 submitted a GRAMA request and received the
following response from the late John E. Robson of Fabian, Attorneys At Law. At the time, Mr. Robson was
serving as the attorney to the Board of Education. In part he stared the following:

...As you know a GRAMA request only entitles a person to
inspect and obtain copies of public documents. It does not
entitle a person to documents that are protected or private,

... However, in your position as a Board member you have the
ability to review protected and private information as long there
is a valid educational or business reason to do so.

Thus, the District wants to provide to you all of the information
you might need to carry out your responsibilities...As a board
member you have the same duty as the District to make sure
that you do not disclose protected or private information...

* Liah Code §53A-3-301 & §53A-3-302
* Board Policy B-1: Board of Education Legal Status, Responsibilities, and Ethics

* M. Johin Robson email to Michael Clfra, Re: Emails Responsive 1o GRAMA request 69/13/15

REF:1L27?L5BUBAPP



Subsequent GRAMA responses from the District have used the following language:

“...as I have done in my prior vesponses to your GRAMA requests, you hawe been provided with both public
and protected information.

Obwiously as a board member you ave entitled to view documents not a available to the general public, but all Page | 8of 10

protected information that is being provided to you as a board member must be kept and maintained in a
confidential manner.” »

Here is the language in a GRAMA response 1 received earlier this year:

“As swe have discussed, because you are a member of the Salt Lake City School District Board of Education,
your access to documents is not the same as the geneval public’s access. Due to your position as a board
member, you are being provided with certain dvaft documents which are responsive to your
request...Accordingly, I am providing you with wwo distinct sets of documents; one set comprises the documents 1
would provide to the requesting members of the public, and the other set contains confidential information,
including private and protected information, swhich you are entitled to view based on your position as a board
member. As ahvays, all private and protected information that is being provided to you as a board member
must be kept and maintained in a confidential manner and must not be disclosed.” *

1 find it curious that the District has in the past, acknowledged my elected office and recognized that my
access to records is different from that of the “general public”, yet they now deny me access to District records.

I would surmise that you will find no other local elected official in the state of Utah that is forced to submir
GRAMA request in order to obtain information from the very agency that the clected official oversees. Yet
in this case, you see the Superintendent deny my inirial GRAMA request and now the Business
Administrator deny my appeal by stating:

“With regard to your claims that you ave being denied information as a board member, you are always welcome
to request this information from the supevintendent through the process outlined in Board Policy B-1: Board of
Education Legal Status, Responsibilities, and Ethics. In that policy, the section entitled “Questions and
information Requests from Board Members,” cleanrly outlines the process through which bocrd members can
receive information necessary for the performance of their elected duties, and receive such information free of
charge. Again, you have chosen to not utilize this process outlined in Board Policy B-1, and have instead chosen
to utilize a process intended to allow the public access to government vecords. Because you have made your
information request through GRAMA, the district is obligated to vespond ro your GRAMA request as it would
any other member of the public” ¥

This explanation is laughable and sad at the same time. It is sad in that is demonstrates the level of
bureaucratic entrenchment and incompetence. It conjures up the tableau of a circular firing squad
involving the Board, community and school district bureaucracy. By way of illustration, on page 5 of this
appeal, I describe a situation where I received an email exchange as a result of a prior GRAMA request.
When I asked for information on a financial matter, the email exchange reveals the how they will prevent
me from seeing the requested information. A

* Distriet GRAMA Response, Student lunch Accounting Systens 02724714

* District GRAMA Respanse, School District’s Lease Agreentents with Wireless Communication Companies 0217115

7 Janet Roberts GRAMA Denial 11725/15

REF:LL27L5BUBAPP



They will give it to me in a closed door meeting and declare it a protected document:

“I would say this information should not be given to him via email, and should be done in an executive closed
session...at that point I can ask why he wanted the information...ave svill do this under the personnel.” %

There are multiple instances of this type of barriers being created in an effort to keep information from me,
L will cite one more for purposes of context. Earlier this year 1 sent an email to the Superintendent
requesting a copy of a Human Resources Audit report. Instead of receiving a response from him, 1 get an
cmail from his attorney. Ms. Kindl send me a copy of the HR Audit and then states “the report is also
marked “confidential” and that status must be preserved by you and the other board members who are
viewing the report”. ¥ 1 did not agree with that classification so I submitted a GRAMA request. I did
receive a copy of the report under GRAMA with the following explanation from Ms. Kindl:

Page | 9 of 10

“Insofar as you have now submitted a GRAMA request, the district agrees that under that law, the report is a
¥
public document.”

Asking for information directly, as Ms. Roberts suggest is an act of futility on my part, which is why [ am
having to submit a GRAMA request.

In conclusion, I would dispute Ms. Robert’s assertion that GRAMA is for the “public” and that providing
information to me free of charge is “preferential treatment”.

Soon after being hired as the Superintendent’s full-time attorney, Ms. Kindl submitted a dozen GRAMA
request to various agencies and elected officials seeking information about my conversations with them.
This is not the first time that the District has sought to track my activities in this manner.

In one such request to the Office of the State Auditor, Ms. Kindl states the following:

“As a government entity...the District further requests that the Office of the State Auditor share any private,
controlled, or protected records as these records are necessary to the performance of the District’s duties and
functions.” *®

The Utah State Auditor denied the District’s request stating the following:

As far as providing the District with any ...correspondence...from or sent to Michael Clara, if we had any such records
they would most likely have been received through our hotline program. Any vecords veceived through our hotline program
are considered “protected” by the following sections of Utah Code... In regards to your request that we “share any
private, controlled, or protected records as these records ave necessary to the performance of the District’s duties and
functions,” you have provided no basis to show that any vecords we may have would satisfy this need. As such, we have
no records in response to your request.” *'

The District cannot have it both ways. They cannot on the one hand invoke the need for records about my

activities on the basis of “necessary to the performance of the District’s duties and functions” Yet turn around and
deny my requests for records.

* See footnote 27
“ Kistina Kindt earaif to Michael Clira - R Report 07/07/15

* Kristina Kind! fetter 1o the Utab State Auditor -GRAMA Request for Documents (o/from J. Michael Clara 09718714

" Uali State Auditor Letter to Ms, Kind! - GRAMA Denial H/06/14
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Shalom,
e W_l

e

Utah State law gives me the authority and power to monitor the activities of the Administration, not the
other way around. **

[am embarrassed that as a duly elected member of the Salt Lake City Board of Education, I am having to

expend an inordinate amount of time and energy in an effort to better understand the actions of the school
administration. [ am nevertheless resolute in that my obligation is to the residents of the Glendale and Page | 100 10
Poplar Grove neighborhoods of Salt Lake City, Utah not an entrenched school bureaucracy:

“Notwithstanding a local school board's status as a body corporate, an elected member of a local school board
serves and vepresents the residents of the local school board member's district, and that service and

vepresentation may not be vestricted or impaired by the local school board member's membership on, or
obligations to, the local school board.” **

Lam of the opinion that these two subordinates of mine, the Superintendent and Business Administrator
are abusing Utah GRAMA law in an effort to conceal their activities from me and the public. These two
administrators stand as blarant examples and symbols of everything that is wrong with public education in
the state of Utah. As evidenced by the circumstances requiring me to submit this appeal for your
consideration.

I
":“M‘I‘c‘haelm/y

Board Member, District 2

cer Utah State Senator Wayne Niederhauser, President
Urah Srate Representative Gregory H. Flughes, Speaker
Utah State Senator Luz Escamilla, Senate District |
Utah State Representative Angela Romero, House District 26
Utah Senaror Curt Bramble, President Elect- National Conlerence of State Legislatures
Ms. Virginia Wilson-Cobble, Attorney ~U.S. Department Office for Civil Rights
Business Administrator Janet Roberts, Sale Lake City School District
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* See footmole 28
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Utah Code § 53A-3-401(5)
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